
WHAT YOU DO AFTER THE ADS HAVE BEEN RUN? RESUMES, 
INTERVIEWS, AND RESULTS 
 
By Edwin R. Litwin 
 
Introduction 
 
 It is an inevitable fact, but one that is usually not emphasized by attorneys to their 
clients, both corporate and foreign national: Not every recruitment effort will result in a 
PERM application being filed! Due, in some part, to factors beyond the attorney’s or 
employer’s control, U.S. workers may respond to the employer’s recruitment efforts that 
are, in fact, qualified. 
 
 While there is some control over the timing, nature, and form of the recruitment, 
which may minimize the reach of the recruitment campaign, there is no control over who 
will actually read and respond to the ads. Attorneys, employers, and foreign nationals 
must understand that even if one U.S. applicant meets the minimum qualifications and is 
otherwise able, willing, and available, that ends the PERM application, at least for the 
time being. This article will look at what must be done with the responses to the 
employer’s recruitment efforts. 
 
Let The Recruitment Report Outline What You Do After Recruitment 
 
 After the 2 ads and job order (and 3 other steps in professional cases) have been 
placed, the regulations describe the nature of the report that must be compiled. An 
attorney should use these report requirements as their outline for what he/she should do 
next.  
 
Section 656.17(g), which describes the recruitment report, basically requires that 5 
questions be answered: 
 
What recruitment steps were undertaken? 
 
 The answer to this question should be pretty clear. Basically, it is identifying the 
name and date of the newspaper and the dates of the placement of the job order. If a 
professional position, the 3 other steps must be identified and dates given. This 
information must also be documented as provided by the regulations at 
656.17(e)(1)(i)(B)(3) [newspaper ads], 656.17(e)(1)(i)(A) [job order], and 
656.17(e)(1)(ii)(A)-(J) [additional recruitment steps], in case DOL requests this 
documentation at a later time. 
 
What were the results achieved? 
 
 There is no definition or explanation of the term “results achieved.” Therefore, 
using a “reasonableness” approach, it appears that the answer to this question would 
include 4 categories: 
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 Number of responses. A number only needs to be given here. The Department of 
Labor FAQ states that the report does not have to identify the individual U.S. workers 
who applied. 
 
 Number of applicants contacted. Neither the name of the applicants contacted, the 
nature of the contact, nor the time of the contact needs to be described, merely a number. 
 
 Number of interviews. By the way, there is a long line of BALCA cases which 
conclude that not every U.S. applicant needs to be interviewed, only those who appear 
qualified on the resume or where it cannot be determined, by merely reading the resume, 
whether the person is qualified. However, the Employer also has the duty to inquire, if 
there is a reasonable possibility that the applicant may be qualified. 
 
 The number of no shows. If appointments were made to interview U.S. applicants 
and they did not appear, this number should be noted. 
 
 Remember that this is only a recruitment report. If the Department of Labor wants 
further detail or documentation, they have the authority to ask for it at a future date. 
Because it is the best practice to anticipate such a request, such documentation should be 
developed and maintained. 
 
How many persons, if any, were hired as a result of the recruitment efforts? 
 
 If even one person is produced as a result of the recruitment effort that was 
qualified and hired by the employer, even if hired for a different position, then the 
Department of Labor concludes that, for its purposes, the recruitment efforts were a 
success, that is, an American worker was found, hence, demonstrating that there is no 
shortage. If the employer still has an opening that is currently being filled by the alien 
national, then the employer must begin the recruitment process again. Such re-
recruitment will not be necessary if the advertisements and other recruitment steps 
indicate multiply openings.  
 
How many U.S. applicants were rejected, categorized by job-related reasons? 
 
 The regulations as 656.17(g) require that the report categorize the workers 
rejected under job-related reasons. These regulations also require that the resumes, if later 
requested by the Department of Labor, when submitted, be sorted by reasons for 
rejection. Because Section 212(a)(5) of the Immigration & Nationality Act requires that a 
determination be made that there are not sufficient workers who are able, willing, 
qualified, and available, these criteria form the basis for the job-related reasons for 
rejection: 
 
 Not able. That is, the workers are not able to perform the job duties in a normally 
accepted manner. For example, U.S. applicants may not be able to speak English or may 
otherwise have poor communication skills when such is needed for the position. 
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 Not willing. Any U.S. applicant who is not willing to accept the job as stated may 
be properly rejected. Examples of unwillingness are U.S. workers who want a salary 
higher than stated and being offered or may desire special accommodations in regard to 
hours worked or length of workweek. 
 
 Not qualified. This is the most prevalent reason for rejecting a U.S. worker, that 
is, the applicant does not meet specific requirements such as no degree, failure to meet 
the number of years of required experience, and/or failure to meet the special 
requirements. 
 
 Not available. U.S. applicants who are not immediately available may be properly 
rejected. Some applicants may not be available until some later date in the future. Others 
may only be available for part-time work. One BALCA case affirmed the lack of 
availability where the U.S. applicant wanted to keep a second job.  
 
 Persons who apply who are not United States citizens, permanent residents, or 
otherwise eligible to be employed on a permanent basis are “unavailable.” 
 
 The question arises as to how specific the job-related categories should be. For 
example, since most U.S. workers are rejected based on not being qualified, should the 
reasons for rejection due to lack of qualification, be subdivided even further. There are 
usually 3 general areas of requirements: 
 
Education; Experience/Training; and Special requirements. 
 
In the recruitment report and in assembling the resumes, it would be reasonable to 
categorize reasons for rejection to this level of detail. 
 
Why were U.S. applicants not able to acquire required skills in a reasonable period of 
time? 
 
 Section 656.17(g)(2) states that a U.S. worker cannot be rejected as unable or 
unqualified, if that applicant is able to acquire the necessary skills to perform the 
occupation within a reasonable period of on-the-job training. For that reason, an 
affirmative statement as to why the applicants could not acquire such skills in a 
reasonable time should be included in the recruitment report. Also included in the report 
should be an explanation as to why the amount of time that it would actually take to 
acquire the necessary skill would place an unreasonable burden on the employer, if 
required to wait that long for a newly hired employee to become reasonably productive. 
 
Practical Steps In Gathering Information and Documentation 
 
 Once the recruitment steps have been taken, it is now important to deal with the 
responses. This should be done in an orderly and systematic manner. The following are 4 
suggestions in regard to dealing with responses: 
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Start with a method of receiving resumes.  
 
Have U.S. applicants use the U.S. Postal Service for sending their resumes or 
applications. Using regular mail has a number of advantages: 
 
It is easier to keep track of a hard copy, such as a piece of paper, than an email. 
 
 Larger companies (and smaller companies, too) may find having separate post 
office boxes designated for the receipt for the resumes/applications is a convenient way 
to identify recruitment responses. 
 
 Emailed responses may unwittingly be filtered by software or accidentally deleted 
by an unintended click of the mouse. 
 
 Persons who are actually looking for a job or are interested in the position should 
be willing to address an envelope and lick a stamp. 
 
In anticipation of resumes/applications, the employer should have a checklist.  
 
 According to Section 656.10(b)(2), an attorney cannot interview or participate in 
considering U.S. workers. However, the attorney must do his or her job in giving legal 
advice to the employer. Part of this is developing a checklist incorporating all of the 
requirements of the position including education, years of experience, and special 
requirements. This checklist will be an easy method for the employer to review each 
resume or application to see if the U.S. applicants are minimally qualified.  
 
 If the results of a resume review are unclear, then a preliminary telephone 
interview should be conducted. 
 
 This is the first direct contact that the employer will have with the U.S. applicant 
and allows them to ask the following 4 questions: 
 
Are you still interested in the position? 
 
 Often, in just a matter of a few days, an applicant may have found another job, 
received a sought for promotion at the current employer, or have otherwise lost interest in 
the position. In addition, this is a time when the job duties can be described in more detail 
to see if the applicant is interested in performing the job that is being offered. It is 
important, during this conversation, not to disparage the job duties or cast them in other 
negative terms. One BALCA case found that the employer’s description of the position 
being offered as a “Mickey Mouse Job” tended to discourage U.S. applicants.  
 
How do you meet the minimum requirements? 
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 This gives the U.S. applicant an opportunity to describe where he or she has 
obtained the minimum requirements and when. Also, this is a time where the employer 
can determine whether applicants have “puffed” their resumes.  
 
What are your salary requirements? 
 
A request for a salary that is higher than being offered may indicate an unwilling 
applicant.  
 
Do you have permanent eligibility to work in the United States? 
 
 It is not uncommon in some geographic areas and for some occupations to have a 
large number of applicants who are in H-1 status or in some other nonimmigrant status. 
These can be rejected since they are not considered to be “U.S. applicants.” 
 
If necessary, do a full-blown interview, either by telephone or, preferably, in person. 
 
 This is usually the last step on the road to a final determination as to whether an 
applicant is qualified or not. The interview allows applicants time to demonstrate their 
experience and expertise.  
 
 Remember, however, that merely because a U.S. applicant meets every 
requirement, does not automatically means the end of the labor certification process. 
Each applicant must also be able, willing, and available, as mentioned earlier. 
 
Conclusion 
 
Will the PERM labor certification be successful? 
 
 Foreign nationals and employers alike frequently ask this question of their 
attorney. Neither wants to spend money or waste time if a labor certification application 
will ultimately be denied. While an immigration attorney may have knowledge in certain 
markets and while the employer, most usually, will have experience about their specific 
market, it is difficult to predict, with accuracy, whether a labor certification will be 
successful. Even in areas of known shortages, since labor certifications are done on an 
individual basis, it is possible that a qualified, willing, able, and available worker could 
respond to the recruitment efforts. The conclusion is: YOU REALLY WON’T KNOW 
FOR SURE UNTIL THE RECRUITMENT IS DONE. Assuming that everything else is 
done correctly, if no qualified, willing, able and available person has been produced, the 
PERM labor certification should be successful. If a qualified, willing, able and available 
U.S. worker is identified, then filing the labor certification application is futile. Which 
takes us back to the beginning of this article, “Not every recruitment effort will result in a 
PERM application being filed.” 
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